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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
JONATHON DANIEL ROJAS,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45469
Ada County Case No.
CR01-17-3803

RESPONDENT'S BRIEF

Issue
Has Rojas failed to establish that the district court abused its discretion by denying his
Rule 35 motion for a reduction of his unified sentence of five years, with two years fixed,
imposed upon his guilty plea to felony eluding?

Rojas Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Pursuant to a plea agreement, Rojas pled guilty to felony eluding and the state dismissed
charges for assault on law enforcement personnel, resisting or obstructing officers, misdemeanor
attempt to elude a police officer, and driving without privileges. (R., pp.42-44, 47-48.) The
district court imposed a unified sentence of five years, with two years fixed. (R., pp.63-67.)
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Rojas filed a timely Rule 35 motion for a reduction of sentence, which the district court denied.
(R., pp.102-13, 117-21.) Rojas filed a notice of appeal timely only from the district court’s order
denying his Rule 35 motion. (R., pp.122-27.)
Rojas asserts that the district court abused its discretion by denying his Rule 35 motion
for a reduction of sentence in light of his reiterated desire to rehabilitate and immediately
participate in prison programs. (Appellant’s brief, pp.5-7.) Rojas has failed to establish an abuse
of discretion.
In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho Supreme
Court observed that a Rule 35 motion “does not function as an appeal of a sentence.” The Court
noted that where a sentence is within statutory limits, a Rule 35 motion is merely a request for
leniency, which is reviewed for an abuse of discretion. Id. Thus, “[w]hen presenting a Rule 35
motion, the defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.” Id.
Absent the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.” Id. Accord State v. Adair, 145
Idaho 514, 516, 181 P.3d 440, 442 (2008).
Rojas did not appeal the judgment of conviction in this case, and he provided no new
information in support of his Rule 35 motion. (R., pp.102-12.) On appeal, he merely argues that
the district court should have reduced his sentence because he reiterated, in his Rule 35 motion,
that he wished to immediately participate in prison programs to avoid serving “idle time.”
(Appellant’s brief, pp.6-7; R., pp.102-12.) Rojas previously made this very argument at the time
of sentencing, when his counsel requested a unified sentence of five years, with only one year
fixed, to “allow [Rojas] to immediately get into some programming and rehabilitation programs.
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Anything over that, he’s going to just to be doing some dead time or idle time before
programming is available to him.” (Tr., p.7, Ls.8-16.) As such, Rojas’ desire to rehabilitate and
immediately participate in prison programs was not new information before the district court.
Because Rojas presented no new evidence in support of his Rule 35 motion, he failed to
demonstrate in the motion that his sentence was excessive. Having failed to make such a
showing, he has failed to establish any basis for reversal of the district court’s order denying his
Rule 35 motion.
Even if this Court addresses the merits of Rojas’ claim, he has still failed to establish an
abuse of discretion, for reasons more fully set forth in the district court’s Order Denying Rule 35
Motion for Reconsideration of Sentence, which the state adopts as its argument on appeal.
(Appendix A.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Rojas’ Rule 35 motion for a reduction of sentence.

DATED this 23rd day of March, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 23rd day of March, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

FILED
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Fourth Judici.a

fstrict, Ada County

CHRISTOPHER D. RICH, cterk
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,

Case No. CR0117-3803
ORDER DENYING RULE 35 MOTION
FOR RECONSIDERATION OF
SENTENCE

Plaintiff,
vs.
JONATHON DANIEL ROJAS,
Defendant.

Pursuant to Idaho Criminal Ru le. 35(b), Defendant Jonathon Daniel Rojas filed a
Motion for Reduction or Said Modification of Sentence, I.C.R. 35(b) on July 28, 2017.
The motion included a request for oral argument and the Defendant made several other
motions including a Motion to Docket, Motion for Evidentiary Hearing with Court
Appointed Conflict Counsel , a Motion to Transport, and a Motion for Via Vision or
Telephonic Hearing, all filed pro se by the Defendant on July 28, 2017. Motions under
Rule 35 may be considered and determined by the court without oral argument or
admission of additional testimony. IDAHO CRIMINAL RULE 35(b). Therefore, the Motion to
Docket, Motion for Evidentiary Hearing with Court Appointed Conflict Counsel, a Motion
to Transport, and a Motion for Via Vision or Telephonic Hearing are all denied . The
State did not file a response to any of the motions, including the Rule 35 request.
This motion does not require additional testimony or oral argument and so the
motion is fully subm itted to the court for determination.
PROCEDURAL HISTORY

On March 13, 2017, the State filed an Information alleging Count I. Eluding a
Peace Officer, a felony under Idaho Code§ 49-1402(2)(b)(c), Count II. Assault on Law
Enforcement Personnel. a felony under Idaho Code §§ 18-915(1 ), 901 (), and 905(a),
Count Ill. Resisting and Obstructing an Officer, a misdemeanor under Idaho Code § 18ORDER DENYING MOTION FOR RECONSIDERATION OF SENTENCE
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705, Count IV. Eluding a Peace Officer, a misdemeanor under Idaho Code § 491404(1 ), and Count V. Driving Without Privileges, a misdemeanor under Idaho Code §
18-8001(3). The Defendant entered a guilty plea to Count I and on April 13, 2017, this
Court entered a Judgment of Conviction by which the defendant was adjudged guilty on
Count I and dismissed Counts two through five pursuant to a plea agreement.
The Court sentenced Defendant two years fixed and three years indeterminate
for a total unified sentence of five years. Pursuant to Idaho Code § 49-1402(2)(b)(c),
the maximum punishment for Eluding a Peace Officer, a felony, is imprisonment for a
maximum of five years and a fine of $50,000. The court is required to order a one-year
absolute driver's license suspension for this offense and can absolutely suspend the
license for up to three years. The Court absolutely suspended the Defendant's driver's
license for three years. The Court ordered the sentence to run concurrently with his
sentence in Canyon County Case Number CR-2014-11025, a felony Domestic Violence
offense for which the Defendant was on parole at the time of this offense. The Court
granted 66 days credit for time served on this case.
On July 28, 2017, the Defendant filed a Motion for Reduction or Said Modification
of Sentence under I.C.R. 35(b) requesting reconsideration of his sentence by granting
leniency by modifying his sentence to one year fixed and four years indeterminate, for a
total unified sentence that is still five years.
ANALYSIS

Idaho Criminal Rule 35(b) allows a court to reduce sentence in its discretion.
State v. Williams, 135 Idaho 618, 21 P.3d 940 (Ct. App. 2001 ). The determination to
grant or deny the relief requested by Defendant is a matter committed to the Court's
discretion. I.C.R. 35. See also State v. Gardner, 127 Idaho 156, 164, 989 P.2d 615, 623
(Ct. App. 1995); State v. Hedgecock, 147 Idaho 580, 586, 212 P.3d 1010, 1016 (Ct.
App. 2009). The Court in Hedgecock held, "If a sentence is found to be reasonable at
the time of pronouncement, the defendant must then show that it is excessive in view of
the additional information presented with the motion for reduction." Id. The Idaho Court
of Appeals has held that a sentence imposed by a court is not to be deemed excessive
if within the statutory maximum required by law, "unless under any reasonable view of
the facts the confinement is longer than appears necessary" to achieve the goals of
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sentencing. State v. Tisdale, 107 Idaho 481, 690 P.2d 936, 939 (Ct. App. 1984). "[A]
defendant presenting a Rule 35 motion must submit new or additional information in
support of the motion, and an appeal from the denial of a Rule 35 motion cannot be
used as a vehicle to review the underlying sentence absent the presentation of new
evidence ." State v. Shumway, 144 Idaho 580, 583, 165 P.3d 294, 297 (Ct. App. 2007)
(quotation marks omitted).
The Court reviewed Defendant's request for a reduction of his sentence by
engaging in analysis set forth in State v. Toohil, 103 Idaho 565, 650 P.2d 707 (Ct. App.
1982). The Supreme Court in Toohil, recognized four objectives of criminal punishment:
(1) protection of society; (2) deterrence of the individual and the public generally; (3)
possibility of rehabilitation; and (4) punishment or retribution for wrongdoing . Id. Before
issuing the original sentence, the Court considered the Toohil factors.
Defendant outlines several facts he believes this Court should consider in
deciding the motion: (1) that he was released on parole in October 2016 to Rising Sun.
a transitional living arrangement with a contract with the State; (2) that he had a "dirty"
urinalysis resulting in him being barred from living at Rising Sun for three days; (3) and
Rising Sun did not call Probation and Parole so that they could assist in obtaining
different housing or even jailing the Defendant.

After the three-day stand-out, the

Defendant acknowledges he did not return to Rising Sun, rather stayed at his
girlfriend's, in his car, or on friends' couches for several weeks. The Defendant then
states over a month later, he was driving and eluded police, drove the Defendant's truck
into a fence, then attempted to gain entry into an occupied home to hide. Mr. Rojas
believes this all could have been avoided if he had been allowed to continue living at
Rising Sun in spite of the positive urinalysis result. Still, throughout this explanation the
Defendant states he takes responsibility for the new crime and is seeking a reduced
fixed term to decrease idle time and increase his opportunity for rehabilitative
programming before he is parole eligible once again .
Although the Court appreciates the Defendant's desire to participate in these
rehabilitative programs and his independent strides to commit to his sobriety, the
Defendant has not alleged new facts or evidence sufficient to demonstrate leniency may
be appropriate.

The Court, in reaching its original sentence, evaluated the Toohil
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factors and considered the possibility of rehabilitation.

In reaching that decision, the

Court evaluated Defendant's underlying conduct in this case along with his lengthy
criminal history and prior attempts at rehabilitation and parole. His criminal history,
among other crimes, includes a felonies of aggravated assault, aggravated battery,
attempted strangulation with probation violations, and the Canyon County domestic
violence offense for which he was on parole.

In his history, there are also several

violent misdemeanor offenses, and law violations including driving under the influence
and without privileges.

The Court reviewed this at sentencing , and again upon

reconsideration, and determines the Defendant's possibility for rehabilitation is
secondary to the Court's interest in protecting society given the Defendant's prior
criminal history and his proven record of repeatedly reoffending even when he is
supposed to be supervised in the community. Since the Defendant was actually under
supervision on parole in the community when this new crime was committed , the Court
found-and still finds-that community supervision was not and is not sufficient to
protect the public.

In balancing all of the factors, the Court finds the protection of

society and punishment for his continued violations support a the two-year fixed
sentence that allows additional incarceration before he is once-again eligible for parole.
The Court DENIES the Motion to Reduce Sentence Pursuant to I.C.R. 35.
DATED Slgt1ed: 9111l201709:l7AM

Lynn G. Norton, District Judge
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